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LEGISLATION ON STATE LIABILITY IN TORT:
NEED OF THE HOUR
-Anita A. Patil

"We accept the verdict of the past until the need for change cries out loudly
enough to force upon us a choice between the comforts of furthe r inertia and
the irksomeness of action."
-Ju ge Learned Hand

INTRODUCTION
Tort law in India is a relatively new common law development supplemented
by codifying statutes. including statutes governing damages. While India
generally follows the UK apptoach. there are certain differences which may
indicate judicial activism. hence creating conttoversy. Tort is breach of some
duty independent of contract. which has caused damage to the plaintiff. giving
rise to civil cause of action. and for which remedy is available. If there is no
remedy. it cannot be called a tort. because the essence of tort is to give remedy
to the person who has suffered injury.
The State is a legal entity and not a living personality; it has to act thtough human
agency. i.e.• thtough its servants. The tortious liability of the state is really the
liability of the state for the tortious acts of its servants that have to be considered.
In other words. it refers to when the state can be held vicariously liable for the
wtongs committed by its servants or employees. Rights. being immunities. denote
that there is a guarantee that certain things cannot or ought not to be done to
a person against his will. According to this concept. human beings. by virtue of
their humanity. ought to be protected against unjust and degrading treatment.
Thus. the principie of the protection of human rights is derived from the concept
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of a man as a person and his relationship with an organized society which cannot
be separated from universal human nature. Human beings are rational beings.
They, by virtue of their being human, possess certain basic and inalienable rights.
State is the system established and developed through social contract in berween
human beings with the aim to preserve and to protect these inherent rights.
Therefore, it is a legal duty of the state to protect and safeguard the interest
and life of people. However, one can come actoss the enumerable instances
where the state itself or through its agency or ministers has violated these
rights. Even after violating such rights of common man, the state hides its
responsibility in the guise of rule of sovereign immunity. However, with the
changing socio-economic phenomena and, particularly, with the development
of human rights jurisprudence, the shelter of 'sovereign immunity' is now no
more protecting the state from discharging its liability. Liability of state may
occur for various wrongs done by way of wrongful act or omission committed
by the state or administrative authorities or by the agencies of the state. Such
wrong may either be done intentionally or negligently; the state has to owe its
duty towards the victims of the sufferings. ' The Law Commission of India, in
its very First Report (Liability of the State in tort) forwarded to Government
in April 1956, took the trouble of presenting certain general outlines of the
proposals for legislation (though not an actual draft Bill). A Bill which was
intended to implement that Report was introduced in the Lok Sabha in 1967
and was even referred to a Joint Committee. However, with the dissolution of
the Lok Sabha in 1971 , the Bill lapsed. It does not seem to have been revived
thereafter. In this article, the author wants to highlight such instances where the
state directly or indirectly, intentionally or negligently, breaches such inherent
rights of the common man. Even after violating such rights, the state remains
aloof from accepting legal responsibility for causing such wrongful loss to the
victims. On the other hand, victims of the wrongs done by the state are also
unaware about their rights and the fact that their rights have been violated by
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the state. Some victims may have an idea that their rights have been violated,
but because of unavailability of proper mechanism, they have to suffer such
unnecessary evil.

DOCTRINE OF VICARIOUS LIABILITY
Vicarious liability refers ro a situation where one person is held liable for an act
or omission of other person. Winfield explains the doctrine of vicarious liability
thus: "The expression 'vicarious liability' signifies the liability which A may
incur ro C for damage caused ro C by the negligence or other tOrt of B. It is not
necessary that A shall not have participated in any way in the commission of
the rort, nor that a duty owed in law by A to C shall have been broken. What
is required is that A should stand in a particular relationship to B and that B's
tort should be referable in a certain manner to that relation. hip.'" Thus, the
master may be held liable for the torts committed by his servant in the course
of employment.
The doctrine of vicarious liability is based on cwo maxims: Rerpondeat superior
- Let the principal be liable, and Qui focit per aNum focit per se - H e who
does an act through another does it himself.3 Vicarious liability is a form of
strict, secondary liability that arises under the common law doctrine of agency
- respondeat superior - the responsibility of the superior for the acts of their
subordinate, or, in a broader sense, the responsibility of any thi d party that had
the "right, ability or duty to control" the activities of a violato r. The liability is
placed, not on the tortfeasor, but rather on someone who is supposed to have
control over the tortfeasor.
The most common form of vicarious liability that we come across is the liability
arising out of a 'Master Servant' relationship. This is sometimes referred to
as the doctrine of "Respontkat Superior" (In which the Master - The Archaic
Term for an Employer - must respond for the Torts of its Servants - the archaic
term for employees). The principle says that a master is jointly and severely
2

Id.

3

I. P.

MAsSEY, ADMINISTRATIVE

LAw 389 (6"Edn, 2009)
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liable for any rort commirred by his servanr while acring in the course of his
employmenr. As Lord Brougham said:

"The reason that I am liable is this. that by employing him I set a whole
thing in motion; and what he does. being done for my benefit and under
my direction. I am respomible for the comequences of doing it. This
implies that the liability for the injured partys loss is properly shifted to
the person or entity whose enterprise was benefited by the relatiomhip
and created the occasion for the wrongdoers act or omission."
When a servanr commits a tort in the course of his employment. the master
is very often guilty of what German lawyers call "Culpa in eligendo" or" Culpa
in inspiciendo. " In order that the doctrine of vicarious liability may apply. the
conditions that need to be fulfilled are that. firstly. the relationship of master
and servant must exist between the defendant and the person commirring the
wrong complained of. Secondly. the servant must. in committing the wrong.
have been acting in the course of his employment.'

English Law
In England. under common law. absolute immunity of the crown was accepted.
and the crown could not be sued in tort for wrongs commirred by irs servants
in the course of their employment. The rule is based upon the well-known
maxim of English law: "The King can do no wrong. "5 Under the French legal
system. the administrative courts administer the law as between the subject
and the state. When Administrative courts administer the law as between the
subject and the state. an administrative authority or official is not subject to
the jurisdiction of the ordinary civil courts exercising powers under the civil
law in disputes between private individuals. All claims and disputes in which
these authorities or officials are parties fall outside the scope of the jurisdiction
of ordinary courts. and they must be dealt with and decided by the special
rribunals. Though the system of droit administrative is very old. the fact is
4

5

Prarthana. Vicarious Liability of State in Sovereign Functions. (M ar. 9. 2011) availabkat
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that this system was able to provide expeditious and inexpensive relief and
better protection to the citizens against administrative acts r omiss ions than
the Common law system."
In 1863, in Tobin v. R, the Court observed: "If the crown wete liable in tort,
the principle (the king can do no wrong) would have seemed meaningless."7
The practice of general immunity was very much criticized by Prof D icey, by
the Committee on ministers' powers and by House of Lords in Adams v. Naylor.
Dicey described an 'absurd example': "If the Queen were ht:rself to shoot the
PM through the head, no court in England could take cognizance of the act. "8
The meaning of the maxim, "The King can do no wrong" would mean "King
has no legal power to do wrong." Bur, the English law never succeeded in
distinguishing effectively between the king's two capacities, perso nal and
political. The time had come to abolish the general immunity of the crown in
tort. In 1947, The Crown Proceedings Act (CPA) was enacted ,. which removed
many of the procedural and substantive obstacles that faced litigantS wanting to
act against the Crown by abolishing the so-called petition of right procedure.
Although actions in tort could previously be instituted againsr the Crown, now
civil proceedings are taken our against the relevant government departments. lo
Section 2(3) CPA makes the crown liable for the tortious ac of government
servants even though the function has been directly conferred by a statute.
Section 2 provided that:
(I)

Subject to the provisions of the Act, the Crown shall be subject to all those
liabilities in tort to which, ifit were a private person offoll age and capacity,
it would be subject:(aJ in respect oftorts committed by its servants or agents;

6

C. K. TAKWANI

7
9

Id
!d.
ld.

10

rETER LEYUND &

8

at

LECTURES ON ADMINISTRATrYE

LAw 122 (3ed Ed. 2(07).

779

at 780

TERRY WOODS, TEXTBOOK ON AoMINISTRATrYE LAw 533 (4" ed., 2004)
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(b) in respect ofany breach ofthose duties which a person owes to his servants
or agents at common law by reason of being their employer; and
(c) in respect of any breach of the duties attaching at common law to the
ownership, occupation, possession or control ofproperty;

Provided that no proceeding shall lie against the Crown by virtue ofparagraph
(a) ofthis subsection in respect ofany act or omission ofa servant or agent ofthe
Crown unless the act or omission would, apart from the provisions ofthis Act, have
given rise to a cause ofaction in tort against that servant or agent or his estate. II
Section 2(3) - "Where any fonctions are conferred or imposed upon an officer of
the crown as such, either by any rule of the common law or by statute, and that
officer commits a tort while performing or purporting to perform those fonctions,
the liabilities of the crown in respect of the tort shall be such as they would have
been ifthose fonctions had been conferred or imposed solely by instructions lawfolly
given by the crown." 12
This Act placed the government in the same position as a private individual.
With the increase of functions of the State, the immunity became incompatible
with the notion of Rule of Law, equality before law and democracy. Now, the
government can sue or be sued for tortious act of its servants or officers. IJ In
Home Office v. Dorset Yacht CO, 14 the Crown was held liable for the damage
caused by runaway borstal trainees who escaped because of the negligence of
the borstal officers in the exercise of their statutory function to control the
trainees. In Cooper v. Wandsworth Board of Works, 15 the board was held liable
in damages in an ordinary action of trespass: as has been seen, it was acting
outside its powers because it caused its workmen to demolish a building without
first giving the owner a fair hearing; therefore, it had no defense to an action
for damage for trespass. The famous cases which centered round John Wilkes

11

] . F. GARNER. GARNER ADMINISTRATIVE LAw 308-309 (5" ed. 1979).

12

S. l' SATHE, ADMINISTRATIVE LAw 146 (5" Edn 1991 ).

13

Supra nOle 5, aI 780.

14

(1970) AC 1004

15

(1863) 14 CB (NS)180
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in the Eighteenth Century, and which denied the power of ministers ro issue
general warrants of arrest and search, took the form of actions fo r damages
against the particular servants who did the deeds, who were sued in trespass
just as if they were private individuals. '·
A related but separate question is whether the Ctown could take the benefi t
of certain statutory rights without the restrictions attendant upon them. The
answer, on authority, appears to be negative. ' 7 The Comm n Law position is
left unchanged by the CPA 1947, section 31(1) of which states that the Act
shall not prejudice the right of the crown to take advantage of the provisions of
a statute although not named therein, and that, in any civil proceedings against
the Crown, the Crown, subject to express provision ro the contrary, may rely
upon the provisions of any Act of Parliament which could, if the proceedings
were between subjects, be relied on by the defendant as a defense. 18

American Law
Under the traditional theory, the government was not liable in tort. In
Kawanankea v.Polybank, Mr. Justice Holmes stated, "A sovereign is exemptfrom
suit, not becauS( ofany formal conception or obsolete theory. but on the logical &
practical ground that there can be no legal right as against the authority that makes
the law on which the right depends." 19
In United States of America, The Federal Tort Claims Act, 1946, defines the
tortious liability of the government. In the case of common law duties, the
United States Government is liable to the same extent as a private individual
under like circumstances.
The United States Government is not liable for any tort committed in the
discharge of statutory duties as long as the duties are performed with due care. As

16

W'LLIAM WADE to< CHRISTOPHER FORSYTH, ADMINISTRATIVE

17

P. P.

18

!d at 725.

19

Supra note 6 at 436.

CRIG, ADMINISTRATIVE

LAw 725 (3"'ed.).

LAw 643 (I O·h ed., 2009).

Legislation on State Liability in Tort: Need of The Hour

regards discretionary functions and duties conferred by statutes on administrative
agencies, the government is not liable even if the discretion is abused or there
is negligence. On the whole, the tortious liability of the Unites States is more
restricted than that of the government in England. 20 On the whole, the tortious
liability of the United States Government is more restricted and nartow because
of extensive escape clauses, and this can be a serious flaw in American Law. 21
In Dalehiu v. United States,22 a large cargo of ammonium nitrate fertilizer
exploded on board a ship at Texas City in 1947 due to which 560 died and
3000 were injured, but the Supreme Court did not make the government liable
for tort committed in exercise of discretionary power in case of negligence or
in case of abuse of power.23
Indian Law

Historical background
So far as Indian Law is concerned, the maxim 'The King can do no wrong' was
never fully accepted. Absolute immunity of the government was not recognized
in the Indian legal system in the past. Kings were always subject to rule oflaw
and ro the system of justice prevalent at the relevant time. According ro Manu,
it was the duty of the king to uphold the law, as he himself was subject to law
like any other ordinary citizen. Brihaspati had taken note of vicarious liability
of the State and observed that wherever a servant did an improper act for the
benefit of his master, the latter could be held responsible."

Constitutional Provisions
Under Article 294(b) of the Indian Constitution, the liability of the Union
Government may arise out of any contract or otherwise. The word 'otherwise'
20
21
22
23
24

Supra note 5 at 78 J.
Supra notel2 at 147.
346 US 15 (1953).
Supra note 2 J.
Supra note 17 at 436.
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suggests that the said liability may arise in respect of tortio s acts also. Under
the Constitution of India. the liability of the Union and of the State to sue
and to be sued is governed by Article 300 of the Constitution. The Article
reads as follows:

Article 300(J) - The Government ofIndia may sue or be sued by the
name of Union ofIndia. and Government ofState may SUi: or be Stled
by the name ofthe State, and rna)! Stlbject to any provision which may
be mad<: by Act ofParliament or ofthe Legislature ofStIch State enacted
by virtue ofpowers conferred by this Constitution, sue or be sued in
relation to their respective affoirs in the like cases as the Dominion of
India and the correspondingprovinces or the corresponding Indian States
might have sued or been sued ifthis Constitution had not been enacted.
Article 300(2) at the commencement of this Constitution:

(a) any legal proceedings are pending to which the Dominion ofIndia is a party,
the Union of India shall be deemed to be substituted for the Dominion in those
proceedings, and
(b) any legal proceedings are pending to which a province or any Indian State is a
party, the corresponding State shall be deemed to be substituted for the province or
the Indian state in those proceedings.
Thus, it is clear rhat the principle rhat the King can do no wtong or that the
crown is not answerable in torts has no place in Indian Jurisprudence where
the power vests in rhe people, who elect rheir representarives to run the
government and act in accordance with the provisions of the Constitution of
India.
To understand rhe present position wirh regard to the extent of tortious liability
of Government in India. it becomes necessary to know rhe extent to which
East India Company was liable before 1858.

Law commission ofIndia in its First Report (Liability of State in Tort) observed
that, in rhe context of a welfare State. it is necessary to establish a just relation
between the rights of the individual and the responsibilities of the State.

I
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Sovereign and Non-Sovereign Functions
Before the commencement of Constitution, in 1600, the Britishers arrived in
India. Queen Elizabeth I issued a Charter in favor of East India Company, giving
exclusive right of trading in India and other parts of Asia. East India Co mpany
was established as a mercantile entity. In 1765, it obtained 'Dewani' from the
Mughal Emperors and acquired a dual character, as trader and as a sovereign.
By the Government of India Act 1858, the Crown rook over sovereignty of
India from the East India Company.zs
The leading case arising under Section 65 of Government of India Act 1858,
Peninsular & Oriental Steam Navigation Co v. Secretary of State, 26 is also considered
to be the first leading decision of the High Court of Cal curta. There the distinction
was made between sovereign and non-sovereign functions of the state. In this case,
a servant of the plaintiff company was taking a horse-driven carriage belonging
ro the Company. While the carriage was passing near the government dockyard,
certain workmen employed by the government negligently dropped an iron
piece on the road. The horses were startled and one of the horses was injured.
The plaintiff company filed a case against the defendant and claimed Rs 350 as
damages. The High Court of Calcutta held that the action against the defendant
was maintainable and awarded the damages.
The Court held that East India Company was not sovereign. If the Company
were carrying on activities which could be carried on by private persons, it would
be liable for torts of its servants committed during the course of such activities.
In P&O case, Barnes Peacock C.]. laid down lWO principles: (i) That apart
from special statutory provisions, suits could have been brought against East
India Company and, consequently, against Secretary of State as successor to the
company in respect of acts done in the conduct of undertaking which might be
carried on by private individuals without sovereign powers. (ii) That the Secretary
of State was not liable for anything done in the exercise of sovereign powers.

25
26

Supra note 17 at 437.
(1868) 5 Born HeR App l
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The P & 0 case was considered by Madras High Court in Secrttary oj State
v. Hari Bhanji, " wherein rhe plaintiff had to pay the enhanced rate of excise
duty on salt because of delay in transit by employees of POrt Authorities. The
plaintiff sued the defendant, i.e., the State, to recover the said amount. The
Court ruled that the immunity of East India Company extended only to "acts
of state, " strictly so-called, and that the distinction based on sovereign and
non-sovereign functions of East India Company was not well founded. So, the
Turner C.]. held that the State was liable, as it was not a sovereign function.
The view ptopounded in Hari Bhanji found judicial acceptance in India; the
position as regards the tortious liabili ty of rhe government would have been
entirely different today. But, the view that found general judicial acceptance
and, rhus, became rhe ruling norm was rhat rhe government was not liable for
any tortious liability arising out of the exercise of sovereign function.
In Nobin Chunderv. Secretary oJState," the plaintiff deposited a certain amount
of money for getting a license to run ganja shop. The license was not granted. He
therefore sued the defendant, i.e., State, for refund of amount as also damages.
Holding that grant of license to run ganja shop was a sovereign fu nction, the
action was·held not maintainable." In SecretaryoJStatev.Cockraji,30 the plaintiff
was injured by the negligent leaving of a heap of gravel on a m ilitaty toad
maintained by Public Works Department over which he was walking. A suit
for damages against rhe government was held not maintainable by rhe Madras
High Court because rhe maintenance of toads, particularly of a military toad,
was one of the sovereign and not private functions of the government.
In Gurucharan Kaurv. Madras Province,31 where the accused brought an action
fo r damages against government for wrongful confinement of rhe plaintiff
by police officers, it was held that no action could be maintained against

27 ILR (1882) 5 Mad 273
28 (1875) ILR 1 Call I; 24 WR309
29 Supra note 17 at 439.
30 AIR1 915Mad993
3 1 AIR 1942 Mad 539
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the government for the tort committed by its servants. In Etti v. Secretary of
State. 32 the Madras High Court ruled that in maintaining a hospital for the
benefit of the public at the expense of the public revenues. the government
was discharging a proper governmental function and. therefore. the Secretary
of State was not liable for the tortS of his servants employed in the hospital
under the p&Q principle.
The plaintiff was found guilry and was convicted of the offence of embezzlement
by a competent court. Later. it was established that his conviction was wrong.
He suffered imprisonment for 2 years. On being released. he brought a suit
against the Secretary of State. but the latter could not be sued in respect of acts
done by government as a sovereign power, and one of the sovereign functions
of government was to take cognizance of offences coming to its knowledge and
to order trial of such persons in accordance with law.

After commencement of Constitution
In State of&zjasthan v. Vidyawati," a jeep was owned and maintained by the State
of Rajasthan for the official use of the Collector of a district. Once the driver of
the jeep was bringing it back from the workshop after repair, and by the rash
and negligent driving of jeep, a pedestrian was knocked down. The pedestrian
died, and his widow sued the driver and State for damages. B.P. Sinha C.]. with
a Constitutional Bench of Supreme Court held the State vicariously liable for the
rash and negligent act of the driver.'"' In State ofGujaratv. MemonMahomed Haji
Hasan. 3S goods of the respondent were seized by the custom authorities under the
provisions of Custom Act 1962 on the ground mat mey were smuggled goods.
An appeal was filed against mat order by the respondent. During the pendency
of appeal, the goods were deposited of under an order passed by the Magistrate.
The appeal of respondent was allowed, an order of confiscation was set aside
and the authorities were directed to return the goods. In an action against the
32 AIR 1939 Mad 663
33 AIR 1962 SC 933
34 Supra note 5 at 786.
35 AIR 1967SC 1885
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Government, the Supreme Court held that the Government was in the position
of bailee and was therefore bound ro return the goods.
In Kasturi Lal !?alia Ram}ain v. State ofUttar Pradesh,Yi the plaintiffwas arrested
by the police officers on a suspicion of possessing srolen property. O n a search
of his person, a large quantity of gold was found and was seized under the
provisions of the Code of Criminal Procedure. Ultimately, he was released, but
the gold was not returned, as the Head Constable in charge of the malkhana
(wherein the said gold was srored) had absconded with the gold. The plaintiff
thereupon brought a suit against the State of UP for the return of the gold
(or in the alternative) for damages for the loss caused ro him. It was found
by the courts below that the concerned police officers had failed ro take the
requisite care of the gold seized from the plaintiff, as provided by the UP Police
Regulations. The trial court decreed the suit, bur the decree was reversed on
appeal by the High Court. When the matter was taken ro the Supreme Court,
the court found , on an appreciation of the relevant evidence, that the police
officers were negligent in dealing with the plaintiff's property and, also, that
they had not complied with the provisions of the UP Police Regulations in that
behalf. In spite of the said holding, the Supreme Court rejected the plaintiff's
claim on the ground that "the act of negligence was committed by the police
officers while dealing with the property ofRalia Ram , which they had seized in
exercise of their staturoty powers. The power ro arrest a person, to search him
and to seize property found with him are powers conferred on the specified
officers by statute, and in the last analysis, they are powers which can be properly
categorized as sovereign powers; and so, there is no difficulty in holding that
the act which gave rise to the present claim for damages ha, been committed
by the employee of the respondent during the course of its employment; but
the employment in question being of the categoty which can claim the special
characteristic of sovereign power, the claim cannot be sustained."
In Chalta Ramkontla Reddy v. State ofAP, '7 the High Court of Andhra Pradesh
held that the plea of sovereign immunity was not available where there was
36 AlR 1965 SC 1039
37 AlR 1989 AP 235
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a violation of the fundamental rights of the citizens. It was a case where a
person arrested by the police was lodged in a cell in the jail. He expressed
his apprehension to the authoriry in charge of the jail, that his enemies were
likely to attack and kill him in the jail. This apprehension was not given any
consideration by the authorities. During that particular night, there were
only two persons guarding the jail instead of the usual six. The enemies of the
arrested person entered the jail during the night and shot him dead . The legal
representatives of the deceased filed a suit for damages. The trial court found
that the authorities were negligent in guarding the jail, and that the death
of the deceased was attributable to such negligence. However, the suit was
dismissed on the ground that the arreSt and detention of the deceased in jail
was in exercise of sovereign functions of the State. During the hearing of the
plaintiff's appeal, the State relied upon the decision of the Supreme Court in
KasturiLaI. The High Court, however, held, while applying the principle of a
decision of the Privy Council in Maharaj v. AG for Trinidad and Tobago," that
where the fundamental rights of the citizens are violated, the plea of sovereign
immuniry which is assumed to be continued by article 300 of the Constitution
cannot be put forward.

Nagendra Rao v. State of AP" is an equally important case, wherein the
distinction between sovereign and non-sovereign functions was highlighted.
All the earlier Indian decisions on the subject were referred to. The court
enunciated the following legal principles in its judgment: "In the modern
sense, the distinction between sovereign or non-sovereign power, thus, does
not exist. It all depends on the nature of the power and manner of its exercise.
Legislative supremacy under the Constitution arises out of constitutional
provisions. The legislature is free to legislate on topics and subjects carved Out
for it. Similarly, the executive is free to implement and administer the law. A
law made by a legislature may be bad or may be ultra vires, but, since it is an
exercise of legislative power, a person affected by it may challenge its validiry,
but he cannot approach a COUrt oflaw for negligence in making the law. Nor
38
39

(I 978) 2 NI ER 670

AIR 1994 SC 2663
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can the Government. in exercise of its execurive action. be sued for its decision
on political or policy matters. It is in the public interest that for acts performed
by the State. either in its legislative or execurive capacity. it should nOt be
answerable in torts. That would be illogical and impracticable. It would be in
conflict with even modern notions of sovereignty."

RECENT DEVEWPMENT IN TORTIOUS LIABIliTY OF PUBliC
AUTHORIIT
The present day position with regard to tortious liability of State has undergone
a sea change. A great transformation has come about in judicial attirude in so
far as the courts take a very restrictive view of the so-called sovereign functions.
The Courts characterize most of the governmental activities as 'non-sovereign.'
Thus. by restricting the concept of 'sovereign functions,' the courts have been
able to expand the area of governmental tortious liability." For instance. in
State ofMysore v Ramachandra.41 the State Government constructed a reservoir
for facilitating the supply of drinking water to the residents of a town . Damage
was caused to the adjoining land of the plaintiff by overflow of the reservoir.
for a channel to carry the overflow of water from the reservoir had not been
completed by the State. T he Court held the State liable. as the construction of
the reservoir could not be considered as an act of exercise of sovereign function.
It was a welfare act for the betrerment of the people of the State and not a
sovereign act."
In State ofBihar v. SK Mukherjt~ 43 an employee of Bihar State was crossing
the river Kosi in a boat belonging to the State Kosi Project Department. He
was travelling in the course of his employment. The boat capsized. and he was
drowned. The father of the deceased sued the State for damages fo r the death
of his son due to negligent act of State officers in not providing the boat with
any life-saving device. The Parna High Court noted the rule in Bengal Ferries
40
41
42
43

Supra note 5 at 789
AIR 1972 Born 93
Supra note 40.
AIR 1976 Pat 24 .
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Act made no specific mention of provision of a life-saving device. Kosi is a
turbulent river and crossing the river is dangerous. Therefore, it was obligatory
on the part of the state to provide life-saving device on the boat in question ,
and failure showed lack of reasonable care and precaution.
The liabiliry of the master is not limited to failure to perform stacurory
obligation so as to make liable for negligence, but the master owes a duty to
his servant to see reasonable care is taken for the safety of his employees.
Transport Cases

A large number of cases have occurred pertaining to claims of damages against
the State by individuals for the injuries caused to them due to the negligence
of the drivers of the State Transport." In Vidyawati Case.45 the state was held
liable for the accident caused by the driver of a jeep owned and maintained
by the State for the official use of the Collecror. In Amulya Patnaik v State of
Orissa. 46 the State was held liable where a police vehicle carrying police trainees
to a training college met with the accident due to the negligence of the driver,
resulting in the death of one of the occupants of the vehicle. In State v. Ram
Pratap." the plaintiff was injured by the negligent driving of a truck belonging
to the State Public Works Department. The Court held the State liable and
rejected the State's contention, saying that most of the activities carried on by
Public Work Department are such as could be carried on by private contractors
and is not a sovereign function. " In Shyam Sunder v. State of Rajasthan." a
government employee was travelling in a government truck in connection with
famine relief work undertaken by the Government. The truck engine caught
fire on the way. he jumped out and his head struck against a stone lying on the
roadside, and he died instantaneously. His widow sued the Government for
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damages on the ground that the accident occurred because of the truck driver's
negligence. The Court held the State liable for the negligence of its servants. 50

Cases involving Violation of Article 21 of the Indian Constitution
A new jutlicial trend became visible in the areas of personallibeny. Arrest and
detention could ortlinarily be characterized as 'sovereign' functions accortling to
the traditional classification. As such, a person who suffers undue detention or
imprisonment at the hands of the government may not be enticled to any monetary
compensation. The Court can only quash the arrest or detention ifit is not accortling
ro law. Bur, the Supreme Court rook recourse to a dynamic interpretation of
Article 21 and gave it a new orientation. As on Offihoot thereof, the Court has
also considered the question of giving compensation to one w

0

may have unduly
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suffered det.ention or botlily harm. In Khatri v. State ofBihar (Bhagalpur Blinding
Case),52 It was alleged that the police had blinded certain prisoners, and the State
was liable to pay compensation to the prisoners. In Rudul Shah v. State of Bihar 3 in

a writ petition, the Supreme Court awarded damages ofRs 35,000 against the State
because the petitioner was kept in jail for 14 years after his acquittal by a criminal
court, i.e., the petitioner was acquitted by the Court of Session, Muzaffiupur,
Bihar in June 1968, but he was released from jail only on October 16, 1982.
c.]. Chandrachud with a Constitutional Bench held the State liable.54
In Sebastian M Hongray v. Union ofIndia,55 the Supreme Court by a writ of
habeas corpus required Government of India to produce two persons before
it. These twO persons were taken to the military camp by the jawans of the
army. The Government failed to produce them, expressing its inabiliry to do
so. The Government's explanation was found by the Court to be untenable and
incorrect. The truth was that these persons had met an unnatural death. The
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Supreme Court in the circumstances, keeping in view the torture, agony and
mental oppression undergone by the wives of the said persons, held that the
government pay Rs 1 lac to each of aforesaid women .56 In Bhim Singh v. State
ofjammu 6- Kashmir, 57 the petitioner who was a MLA was illegally arrested and
detained to prevent him from attending the Assembly Session. He was allowed
Rs. 50,000 as compensation in a petition under Article 32 of the Constitution. 58

Medical Relief Cases
In Kalawati v. State, the Court in a writ petition for death of two patients by
administering nitrous oxide gas instead of oxygen, due to negligent connection
of pipe in the operation theatre, awarded damages, holding the State liable.
Thus, providing medical relief is a non-sovereign function. InA .S. Mitta/v. State
of Uttar Pradesh,S' an eye camp was organized by voluntary eye organization
with the permission of State government. Due to the negligence of surgical
team, there was a pOst-operative infection to the patients. So, the Supreme
Court directed for payment of compensation to each of the victims.60 In State
of Punjab v. Shivram, 6. the Government doctor had failed to sterilize in the
operation theatte. So, the State was liable for the damages.

Railways Cases
Running of Railways is held to be a non-sovereign function and damages are
awarded in case the injury was called in the process of operating railway. In
MIS Knshna Goods earners (P) Ltd v. Union of India, 62 the plaintiff's driver,
while taking a truck, collided with a railway engine at a level crossing. The
gates were not locked, and there was no danger sign showing the arrival of the
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train. As a result of the collision, the truck was damaged. The truck owner
sued the railway for damages on account of negligence. The Court held the
Union ofIndia liable for the negligence. 63 In Union ofIndia v. Supria Ghosh,
the deceased was passing by in a car, when his car was hit by a passing train at
a level crossing. The car was smashed and the deceased being seriously injured,
succumbed to injuries on his way to hospital. The gates of the level crossing
were not closed, and the visibility of the train was not clear due to hanging
branches of the trees, and the headlight of the engine was not working. In this
case, the government was held vicariously liable for the negligence and was
directed to pay compensation.

Postal Service Cases
In Gov(T1lmmt ofIndia v. Juvaraj Alwa, it was held that postal department was
a commercial cum public utility department, although the exclusive privilege
of conveying of postal article is vested in the Government of lndia under the
Indian Post Office Act, 1890. The defense of sovereign immunity, therefore,
cannot be raised if the death and injury is caused by a lorry carrying the mail
from one post office to another. Thus, the postal department of the government
cannot be said to be engaged in discharging sovereign functi n of the state.
Similarly, the Courts in post-Constitutional period, have held the State liable
for tort committed by its servants, holding many of its activities to be nonsovereign activities, such as opening and maintaining irrigation canals, medical
negligence at a government hospital, maintaining a treasury, requisitioning
vehicles, negligent immunizing activity, carelessness in properly maintaining
electric transmission lines leading to electrocution, etc.
At the same time, the Court has preserved the fort of State immunity, in fact,
in certain of the areas, by holding that they are sovereign functions; military
function, maintenance of road, license conferment, law and order, land revenue,
administrative function, statutory duties, etc., are the activities wherein the
State cannot be held liable.
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Statutory Functions Cases
A number ofsratutory powers are conferred on the administration in modern times.
These powers are of various types, i.e., regulatory, promotional, developmental,
licensing, etc. The exercise of these powers may and usually does interfere with
private rights. At times, the law may provide for compensation when private rights
are interfered with under the law. E.g.: Compensation is payable for the compulsory
acquisition of property under the Land Acquisition Act by the Srate."
The first principle seems to be that if the loss caused to the individual is the
inevirable result of the exercise of the staturory function, there can be no claim
for damages. Allen v. GulfOil Refining Ltd. 6, case was concerned with allegations
of nuisance by the plaintiff by smell, noise and vibration because of construction
of an oil refinery nearby. The plaintiff action was one of the 53 actions brought
by local residents against Gulf Oil Company. Gulf pleaded that it was authorized
by an Act ofPariiament, so it was immune from liabiliry in nuisance. Court of
Appeal held the Gulf Oil Co. liable for the nuisance. But, the House of Lords
reversed the decision. 66 In an Indian case, State ofGujarat v. Mmzon Mahomed
Haji Hasan,.7 the custom officials had seized two vehicles of the plaintiff.
Later, Court held that the seizure was wrongful. In the meantime, the officials
disposed of the vehicles. The Court held Srate liable to pay to the plaintiff the
value of the vehicles. As far as malicious exercise of powers is concerned, the
courts do award damages for the wrongful administrative action, provided the
complainant himself was not acting contrary to law.68

Municipal Bodies Cases
Municipal bodies are sratutory bodies discharging many functions of public
interest. In a number of cases, the courts have held such bodies liable to pay
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compensation for the tortious acts of their servants. 6' In Vmkateshv. City Municipal

Council" the municipality demolished some buildings belong,ing to the plaintiff
fur the purpose of broadening a road. The municipality did so without first taking
any action to acquire the building under the Land Acquisitio Act. Accordingly,
damages were awarded to the plaintiff to compensate him for the injury." In RAjkot

Muncipal Corporation v. Manjula Bm Jayantilal Nakun, n a suit was filed by the
deceased's wife and children claiming damages from the municipal corporation on
the ground of negligence on the part of corporation in properly maintaining the
roadside crees. !twas held that in a claim of such a nature, proximity of relationship
between the persons who suffered damage and the wrong doer, foreseeability of
danger and duty of care owned by the authority must be established; on the facts ,
proximity of relationship and foreseeability of danger was not found.
In Municipal Corporation of Delhi v. Sushila Devi," death of a scooter driver
resulted due to the sudden fall of a branch of a dead tree standing beside the road
and belonging to the municipal corporation. The Municipal Corporation was
held liable for damages. In Parvati Devi v. Commissioner ofPolicr., " where a vicrim
was a machine man in a press who died due ro electrocution while walking on
the road, the corporation was held liable to compensate the legal rep resentative
of the victim.

NEED FOR CERTAINfY AND CODIFICATION
The Law Commission is strongly of the view thar this is one area of the law
where the need for a clear statement of rhe law in a starutory form is urgent
and undeniable. JuriSts may hold different views as to the relative m erits of
codified and un-codified law. But, this is definitely an area where a staturory
formulation is badly needed, in light of the considerations set o ut in the
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preceding paragraphs. We consider it desirable that the 'general' should be
reduced to 'particular.' Abstract doctrines must be converted into concrete
ptopositions, and the law should present itselfin legislation that is at least easily
accessible and conveniently readable. So far as the subject under consideration
is concerned, the legal maxim Ubijus incertum, ibi jus nullum (where the law
is uncertain, there is no law) can be applied with great force .

CONCLUSION
French law long ago achieved this socially just result (Droit administrative),
which accords with the requirement of the rule of law that public authorities
should bear the same legal responsibilities as ordinary citizens, unless dispensed
by statute.
Now, it is clear that the state has to discharge its liability for the wtong of any
kind done by it or by its servants, authorities or ministers. Art. 300 (2) of the
Indian Constitution clearly speaks for the enactment of an act by which legal,
statutory liability can be imposed on the state for the torts committed by it or
its agency. The state in India has to establish a separate and distinct mechanism
on the lines of mutatis mutandisdroit administratifand counsei/d'etat of French
legal system, to facilitate the common man to stand against the arbitrariness
and oppressiveness of the government and of its officials. Such mechanism
should have a constitutional status and, therefore, the need to amend the
constitution of India accordingly, because the constitution is the creation Gf
'We the people ofIndia.'
Here, the author is of the opinion that the state should be put at par with that
of a common man as far as their tortious liability is concerned. Legal liability
should be imposed on the state for causing any wrongful loss by way of act
or omission done by the state, its agency or authorities, without giving any
ptotection under the rule of sovereign immunity. The aim of this is to make
the state responsible, accountable and ultimately legally liable to the 'we the
people ofIndia.' Hereinafter, the state should not bear only the moral liability
but a strictly legal liability, for which the remedy is to compensate the victims
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- that too, through separate and distinct mechanism specially established for
this. This will help ro keep control ovet the administrative, ministerial wing of
the state, so as to channelize the mechanism for the benefit of public at large
and to achieve the goal set up in the preamble of the Constitution of India,
i.e., to secure Justice - Social, Economic and Political.
In the last two decades, the courts, in their quest to evolve concrete principles
of compensation jurisprudence for violatio n of fundamen tal rights, arrived at
the constitutional tort remedy or public law remedy.

As in England and America, there is not any enactment in India where the State
is held liable for the tortious liability of its servants. So, there is a confusion in
distinguishing between the Acts of the State and act of an individual and in
make the distinction between 'sovereign' and 'non-sovereign' functions. So, India
should also enaCt a specific and definite Act like Crown Proceeding Act 1947 and
Federal Tort Claims Act 1946 of England and America, respectively. T here is a
need for India to enact such a Law where the State is held liable for its tortious
acts of its servants. By enaCting such legislation, the public servants will be more
responsible and also ensure Constitutional Rights are better protected. If these
principles of Contribution and indemnity are properly evolved in India, the
ends of justice will be effectively served, for it would not only lead to efficiency
in the working of the officials, but also prevent official irresponsibility by the
State and make the Constitutional Rights better protected.

